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On Febr uar y 20,  2012,  t he Wi sconsi n Judi c i al  Counci l ,  by 

At t or ney Apr i l  Sout hwi ck,  f i l ed a pet i t i on aski ng t he cour t  t o cr eat e 

Wi s.  St at .  §§ 804. 01( 7) ,  805. 07( 2) ( d)  and 905. 03( 5) ,  and t o amend 

Wi s.  St at .  § 804. 01( 2) ( c) .   The pr oposed amendment s ar e i nt ended t o 

r esol ve uncer t ai nt y i n t he cour t s about  t he ef f ect  of  cer t ai n 

di scl osur es of  communi cat i ons or  i nf or mat i on pr ot ect ed by t he l awyer –

cl i ent  pr i v i l ege or  as wor k pr oduct ;  speci f i cal l y t hose di sput es 

i nvol v i ng i nadver t ent  di scl osur e and subj ect  mat t er  wai ver .    

The cour t  schedul ed and conduct ed a publ i c hear i ng on t he 

pet i t i on on Sept ember  19,  2012.   At  i t s  ensui ng open conf er ence,  t he 

cour t  di scussed t he pet i t i on and vot ed t o adopt  t he pet i t i on wi t h t he 

addi t i on of  r el evant  f eder al  advi sor y commi t t ee not es.    

The Wi sconsi n Judi c i al  Counci l  f i l ed an amended pet i t i on on 

Oct ober  21,  2012,  quot i ng t he act ual  t ext  of  t hose por t i ons of  t he 

f eder al  advi sor y commi t t ee not es and st at ement  of  congr essi onal  
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i nt ent  t he Counci l  bel i eves ar e hel pf ul  i n under st andi ng t he scope 

and pur poses of  t he r ul es.    

Wi t h r egar d t o t he appl i cabi l i t y  of  t he pr oposed r ul es,  t he 

Judi c i al  Counci l  r ecommended t he r ul es appl y t o al l  pr oceedi ngs 

commenced af t er  t he ef f ect i ve dat e of  t he r ul e and,  i nsof ar  as i s 

j ust  and pr act i cabl e,  i n al l  pr oceedi ngs pendi ng on t he ef f ect i ve 

dat e.   The cour t  di scussed t hi s mat t er  at  i t s  open admi ni st r at i ve 

conf er ence on Oct ober  31,  2012,  and adopt ed t he pet i t i on,  as amended.  

I T I S ORDERED t hat ,  ef f ect i ve Januar y 1,  2013,  t he Wi sconsi n 

St at ut es ar e amended as f ol l ows:  

SECTION 1.  804. 01 ( 2)  ( c)  of  t he st at ut es i s amended t o r ead:   

804. 01 (2) ( c)  Trial preparation: materials. 1.  Subj ect  t o par .  

( d)  a par t y may obt ai n di scover y of  document s and t angi bl e t hi ngs 

ot her wi se di scover abl e under  par .  ( a)  and pr epar ed i n ant i c i pat i on of  

l i t i gat i on or  f or  t r i al  by or  f or  anot her  par t y or  by or  f or  t hat  

ot her  par t y ’ s r epr esent at i ve ( i ncl udi ng an at t or ney,  consul t ant ,  

sur et y,  i ndemni t or ,  i nsur er ,  or  agent )  onl y upon a showi ng t hat  t he 

par t y seeki ng di scover y has subst ant i al  need of  t he mat er i al s i n t he 

pr epar at i on of  t he case and t hat  t he par t y seeki ng di scover y i s 

unabl e wi t hout  undue har dshi p t o obt ai n t he subst ant i al  equi val ent  of  

t he mat er i al s by ot her  means.   I n or der i ng di scover y of  such 

mat er i al s when t he r equi r ed showi ng has been made,  t he cour t  shal l  

pr ot ect  agai nst  di scl osur e of  t he ment al  i mpr essi ons,  concl usi ons,  

opi ni ons,  or  l egal  t heor i es of  an at t or ney or  ot her  r epr esent at i ve of  

a par t y concer ni ng t he l i t i gat i on.   Thi s pr ot ect i on i s f or f ei t ed as 

t o any mat er i al  di scl osed i nadver t ent l y i n c i r cumst ances i n whi ch,  i f  

t he mat er i al  wer e a l awyer - c l i ent  communi cat i on,  t he di scl osur e woul d 
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const i t ut e a f or f ei t ur e under  s.  905. 03( 5) .   Thi s pr ot ect i on i s  

wai ved as t o any mat er i al  di scl osed by t he par t y or  t he par t y ' s 

r epr esent at i ve i f  t he di scl osur e i s not  i nadver t ent .   

SECTION 2.   The f ol l owi ng Judi c i al  Counci l  Not e t o 804. 01 ( 2)  ( c)  

of  t he st at ut es i s cr eat ed t o r ead:  

JUDI CI AL COUNCI L NOTE 

Sub.  ( 2)  ( c)  i s  amended t o make expl i c i t  t he ef f ect  of  di f f er ent  

k i nds of  di scl osur es of  t r i al  pr epar at i on mat er i al s.   An i nadver t ent  

di scl osur e of  t r i al  pr epar at i on mat er i al s i s aki n t o an i nadver t ent  

di scl osur e of  a communi cat i on pr ot ect ed by t he l awyer - c l i ent  

pr i v i l ege.   Whet her  such a di scl osur e r esul t s i n a f or f ei t ur e of  t he 

pr ot ect i on i s det er mi ned by t he same st andar ds set  f or t h i n Wi s.  

St at .  § 905. 03( 5) .   A di scl osur e t hat  i s ot her  t han i nadver t ent  i s 

t r eat ed as a wai ver .   The di st i nct i on bet ween " wai ver "  and 

" f or f ei t ur e"  i s di scussed i n cases such as St at e v.  Ndi na,  2009 WI  

21,  ¶¶28- 31,  315 Wi s.  2d 653.   

SECTION 3.   804. 01 ( 7)  of  t he st at ut es i s cr eat ed t o r ead:   

804. 01 (7) RECOVERI NG I NFORMATI ON I NADVERTENTLY DI SCLOSED.   I f  

i nf or mat i on i nadver t ent l y pr oduced i n di scover y i s subj ect  t o a c l ai m 

of  pr i v i l ege or  of  pr ot ect i on as t r i al  pr epar at i on mat er i al ,  t he 

par t y maki ng t he cl ai m may not i f y any par t y t hat  r ecei ved t he 

i nf or mat i on of  t he c l ai m and t he basi s f or  i t .   Af t er  bei ng not i f i ed,  

a par t y must  pr ompt l y r et ur n,  sequest er ,  or  dest r oy t he speci f i ed 

i nf or mat i on and any copi es i t  has;  must  not  use or  di scl ose t he 

i nf or mat i on unt i l  t he c l ai m i s r esol ved;  must  t ake r easonabl e st eps 

t o r et r i eve t he i nf or mat i on i f  t he par t y di scl osed i t  bef or e bei ng 

not i f i ed;  and may pr ompt l y pr esent  t he i nf or mat i on t o t he cour t  under  
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seal  f or  a det er mi nat i on of  t he c l ai m.   The pr oduci ng par t y must  

pr eser ve t he i nf or mat i on unt i l  t he c l ai m i s r esol ved.   

SECTION 4.   The f ol l owi ng Judi c i al  Counci l  Not e t o 804. 01 ( 7)  of  

t he st at ut es i s cr eat ed t o r ead:  

JUDI CI AL COUNCI L NOTE 

Sub.  ( 7)  i s model ed on Fed.  R.  Ci v.  P.  26( b) ( 5) ( B) ,  t he so-

cal l ed " c l awback"  pr ovi s i on of  t he f eder al  r ul es.   The f ol l owi ng 

Commi t t ee Not e of  t he f eder al  Advi sor y Commi t t ee on Ci vi l  Rul es 

r egar di ng t he 2006 Amendment s t o t he Feder al  Rul es of  Ci v i l  Pr ocedur e 

( r egar di ng di scover y of  el ect r oni cal l y st or ed i nf or mat i on)  i s 

i nst r uct i ve i n under st andi ng t he scope and pur pose of  Wi sconsi n' s 

ver si on:   

 The Commi t t ee has r epeat edl y been advi sed t hat  t he 
r i sk of  pr i v i l ege wai ver ,  and t he wor k necessar y t o avoi d 
i t ,  add t o t he cost s and del ay of  di scover y.   When t he 
r evi ew i s of  el ect r oni cal l y st or ed i nf or mat i on,  t he r i sk of  
wai ver ,  and t he t i me and ef f or t  r equi r ed t o avoi d i t ,  can 
i ncr ease subst ant i al l y  because of  t he vol ume of  
el ect r oni cal l y st or ed i nf or mat i on and t he di f f i cul t y i n 
ensur i ng t hat  al l  i nf or mat i on t o be pr oduced has i n f act  
been r evi ewed.   Rul e 26( b) ( 5) ( A)  pr ovi des a pr ocedur e f or  a 
par t y t hat  has wi t hhel d i nf or mat i on on t he basi s of  
pr i v i l ege or  pr ot ect i on as t r i al - pr epar at i on mat er i al  t o 
make t he cl ai m so t hat  t he r equest i ng par t y can deci de 
whet her  t o cont est  t he c l ai m and t he cour t  can r esol ve t he 
di sput e.   Rul e 26( b) ( 5) ( B)  i s added t o pr ovi de a pr ocedur e 
f or  a par t y t o asser t  a c l ai m of  pr i v i l ege or  t r i al -
pr epar at i on mat er i al  pr ot ect i on af t er  i nf or mat i on i s 
pr oduced i n di scover y i n t he act i on and,  i f  t he c l ai m i s 
cont est ed,  per mi t  any par t y t hat  r ecei ved t he i nf or mat i on 
t o pr esent  t he mat t er  t o t he cour t  f or  r esol ut i on.   

 Rul e 26( b) ( 5) ( B)  does not  addr ess whet her  t he 
pr i v i l ege or  pr ot ect i on t hat  i s asser t ed af t er  pr oduct i on 
was wai ved by t he pr oduct i on.   The cour t s have devel oped 
pr i nci pl es t o det er mi ne whet her ,  and under  what  
c i r cumst ances,  wai ver  r esul t s f r om i nadver t ent  pr oduct i on 
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of  pr i v i l eged or  pr ot ect ed i nf or mat i on.   Rul e 26( b) ( 5) ( B)  
pr ovi des a pr ocedur e f or  pr esent i ng and addr essi ng t hese 
i ssues.   Rul e 26( b) ( 5) ( B)  wor ks i n t andem wi t h Rul e 26( f ) ,  
whi ch i s amended t o di r ect  t he par t i es t o di scuss pr i v i l ege 
i ssues i n pr epar i ng t hei r  di scover y pl an,  and whi ch,  wi t h 
amended Rul e 16( b) ,  al l ows t he par t i es t o ask t he cour t  t o 
i ncl ude i n an or der  any agr eement s t he par t i es r each 
r egar di ng i ssues of  pr i v i l ege or  t r i al - pr epar at i on mat er i al  
pr ot ect i on.   Agr eement s r eached under  Rul e 26( f ) ( 4)  and 
or der s i ncl udi ng such agr eement s ent er ed under  Rul e 
16( b) ( 6)  may be consi der ed when a cour t  det er mi nes whet her  
a wai ver  has occur r ed.   Such agr eement s and or der s 
or di nar i l y  cont r ol  i f  t hey adopt  pr ocedur es di f f er ent  f r om 
t hose i n Rul e 26( b) ( 5) ( B) .   

 A par t y asser t i ng a c l ai m of  pr i v i l ege or  pr ot ect i on 
af t er  pr oduct i on must  gi ve not i ce t o t he r ecei v i ng par t y.   
That  not i ce shoul d be i n wr i t i ng unl ess t he c i r cumst ances 
pr ecl ude i t .   Such ci r cumst ances coul d i ncl ude t he 
asser t i on of  t he c l ai m dur i ng a deposi t i on.   The not i ce 
shoul d be as speci f i c  as possi bl e i n i dent i f y i ng t he 
i nf or mat i on and st at i ng t he basi s f or  t he c l ai m.   Because 
t he r ecei v i ng par t y must  deci de whet her  t o chal l enge t he 
cl ai m and may sequest er  t he i nf or mat i on and submi t  i t  t o 
t he cour t  f or  a r ul i ng on whet her  t he c l ai med pr i v i l ege or  
pr ot ect i on appl i es and whet her  i t  has been wai ved,  t he 
not i ce shoul d be suf f i c i ent l y det ai l ed so as t o enabl e t he 
r ecei v i ng par t y and t he cour t  t o under st and t he basi s f or  
t he c l ai m and t o det er mi ne whet her  wai ver  has occur r ed.   
Cour t s wi l l  cont i nue t o exami ne whet her  a c l ai m of  
pr i v i l ege or  pr ot ect i on was made at  a r easonabl e t i me when 
del ay i s par t  of  t he wai ver  det er mi nat i on under  t he 
gover ni ng l aw.   

 Af t er  r ecei v i ng not i ce,  each par t y t hat  r ecei ved t he 
i nf or mat i on must  pr ompt l y r et ur n,  sequest er ,  or  dest r oy t he 
i nf or mat i on and any copi es i t  has.   The opt i on of  
sequest er i ng or  dest r oyi ng t he i nf or mat i on i s i ncl uded i n 
par t  because t he r ecei v i ng par t y may have i ncor por at ed t he 
i nf or mat i on i n pr ot ect ed t r i al - pr epar at i on mat er i al s.   No 
r ecei v i ng par t y may use or  di scl ose t he i nf or mat i on pendi ng 
r esol ut i on of  t he pr i v i l ege cl ai m.   The r ecei v i ng par t y may 
pr esent  t o t he cour t  t he quest i ons whet her  t he i nf or mat i on 
i s pr i v i l eged or  pr ot ect ed as t r i al - pr epar at i on mat er i al ,  
and whet her  t he pr i v i l ege or  pr ot ect i on has been wai ved.   
I f  i t  does so,  i t  must  pr ovi de t he cour t  wi t h t he gr ounds 
f or  t he pr i v i l ege or  pr ot ect i on speci f i ed i n t he pr oduci ng 
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par t y ' s not i ce,  and ser ve al l  par t i es.   I n pr esent i ng t he 
quest i on,  t he par t y may use t he cont ent  of  t he i nf or mat i on 
onl y t o t he ext ent  per mi t t ed by t he appl i cabl e l aw of  
pr i v i l ege,  pr ot ect i on f or  t r i al - pr epar at i on mat er i al ,  and 
pr of essi onal  r esponsi bi l i t y .   

 I f  a par t y di scl osed t he i nf or mat i on t o nonpar t i es 
bef or e r ecei v i ng not i ce of  a c l ai m of  pr i v i l ege or  
pr ot ect i on as t r i al - pr epar at i on mat er i al ,  i t  must  t ake 
r easonabl e st eps t o r et r i eve t he i nf or mat i on and t o r et ur n 
i t ,  sequest er  i t  unt i l  t he c l ai m i s r esol ved,  or  dest r oy 
i t .   

 Whet her  t he i nf or mat i on i s r et ur ned or  not ,  t he 
pr oduci ng par t y must  pr eser ve t he i nf or mat i on pendi ng t he 
cour t ' s  r ul i ng on whet her  t he c l ai m of  pr i v i l ege or  of  
pr ot ect i on i s pr oper l y asser t ed and whet her  i t  was wai ved.   
As wi t h c l ai ms made under  Rul e 26( b) ( 5) ( A) ,  t her e may be no 
r ul i ng i f  t he ot her  par t i es do not  cont est  t he c l ai m.   

SECTION 5.  805. 07 ( 2)  ( d)  of  t he st at ut es i s cr eat ed t o r ead:   

805. 07 (2) ( d)   I f  i nf or mat i on i nadver t ent l y pr oduced i n 

r esponse t o a subpoena i s subj ect  t o a c l ai m of  pr i v i l ege or  of  

pr ot ect i on as t r i al  pr epar at i on mat er i al ,  t he par t y maki ng t he c l ai m 

may not i f y any par t y t hat  r ecei ved t he i nf or mat i on of  t he c l ai m and 

t he basi s f or  i t .   Af t er  bei ng not i f i ed,  a par t y must  pr ompt l y 

r et ur n,  sequest er ,  or  dest r oy t he speci f i ed i nf or mat i on and any 

copi es i t  has;  must  not  use or  di scl ose t he i nf or mat i on unt i l  t he 

c l ai m i s r esol ved;  must  t ake r easonabl e st eps t o r et r i eve t he 

i nf or mat i on i f  t he par t y di scl osed i t  bef or e bei ng not i f i ed;  and may 

pr ompt l y pr esent  t he i nf or mat i on t o t he cour t  under  seal  f or  a 

det er mi nat i on of  t he c l ai m.   The pr oduci ng par t y must  pr eser ve t he 

i nf or mat i on unt i l  t he c l ai m i s r esol ved.   

SECTION 6.   The f ol l owi ng Judi c i al  Counci l  Not e t o 805. 07 ( 2)  ( d)  

of  t he st at ut es i s cr eat ed t o r ead:  

JUDI CI AL COUNCI L NOTE 
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Sub.  ( 2)  ( d)  i s model ed on Fed.  R.  Ci v.  P.  45( d) ( 2) ( B) ,  whi ch 

was amended i n 2007 t o adopt  t he wor di ng of  Rul e 26( b) ( 5) ( B) ,  t he so-

cal l ed " c l awback"  pr ovi s i on of  t he f eder al  r ul es.   

SECTION 7.  905. 03 ( 5)  of  t he st at ut es i s cr eat ed t o r ead:   

905. 03 (5)  FORFEI TURE OF PRI VI LEGE.   ( a)  Effect of inadvertent 

disclosure.  A di scl osur e of  a communi cat i on cover ed by t he 

pr i v i l ege,  r egar dl ess of  wher e t he di scl osur e occur s,  does not  

oper at e as a f or f ei t ur e i f  al l  of  t he f ol l owi ng appl y:   

1.  The di scl osur e i s i nadver t ent .   

2.  The hol der  of  t he pr i v i l ege or  pr ot ect i on t ook r easonabl e 

st eps t o pr event  di scl osur e.  

3.  The hol der  pr ompt l y t ook r easonabl e st eps t o r ect i f y t he 

er r or ,  i ncl udi ng,  i f  appl i cabl e,  f ol l owi ng t he pr ocedur es i n s.  

804. 01( 7) .   

( b)   Scope of forfeiture.  A di scl osur e t hat  const i t ut es a 

f or f ei t ur e under  sub.  ( a)  ext ends t o an undi sc l osed communi cat i on 

onl y i f  al l  of  t he f ol l owi ng appl y:   

1.  The di scl osur e i s not  i nadver t ent .   

2.  The di scl osed and undi scl osed communi cat i ons concer n t he same 

subj ect  mat t er .  

3.  The di scl osed and undi scl osed communi cat i ons ought  i n 

f ai r ness t o be consi der ed t oget her .   

SECTION 8.   The f ol l owi ng Judi c i al  Counci l  Not e t o 905. 03 ( 5)  of  

t he st at ut es i s cr eat ed t o r ead:  

JUDI CI AL COUNCI L NOTE 

At t or neys and t hose who wor k wi t h t hem owe cl i ent s and t hei r  

conf i dences t he ut most  r espect .   Pr eser vi ng conf i dences i s one of  t he 
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pr of essi on’ s hi ghest  dut i es.   Ar guabl y,  st r i ct  r ul es about  t he 

consequences of  di scl osi ng conf i dences,  even i nadver t ent l y,  may ser ve 

t o pr omot e gr eat er  car e i n deal i ng wi t h pr i v i l eged i nf or mat i on.   

However ,  pr ecaut i on comes at  a pr i ce.   I n t he di gi t al  er a,  when 

i nf or mat i on i s s t or ed,  exchanged and pr oduced i n consi der abl y gr eat er  

vol umes and i n di f f er ent  f or mat s t han i n ear l i er  er as,  t hor ough 

pr epr oduct i on pr i v i l ege r evi ew of t en can be pr ohi bi t i vel y expensi ve.  

Most  c l i ent s seek a bal anced appr oach.   

The var i ous appr oaches avai l abl e ar e di scussed i n t he Advi sor y 

Commi t t ee Not e and i n Har ol d Sampson Chi l dr en' s Tr ust  v.  Li nda Gal e 

Sampson 1979 Tr ust ,  2004 WI  57,  ¶¶28- 32,  nn. 15- 17,  271 Wi s.  2d 610.   

Sub.  ( 5)  r epr esent s an " i nt er medi at e"  or  " mi ddl e gr ound"  appr oach,  

whi ch i s al so an appr oach t aken i n a maj or i t y of  j ur i sdi ct i ons.   

Cl i ent s and l awyer s ar e f r ee t o negot i at e mor e s t r i ngent  pr ecaut i ons 

when ci r cumst ances war r ant .   

Sub.  ( 5)  i s not  i nt ended t o have t he ef f ect  of  over r ul i ng any 

hol di ng i n Sampson.   Sampson hol ds t hat  a l awyer ' s del i ber at e 

di scl osur e,  wi t hout  t he consent  or  knowl edge of  t he c l i ent ,  does not  

wai ve t he l awyer - c l i ent  pr i v i l ege.   Nei t her  subpar t  of  sub.  ( 5)  

al t er s t hi s r ul e.   Sub.  ( 5) ( a)  shi el ds cer t ai n i nadver t ent  

di scl osur es but  does not  di st ur b exi st i ng l aw r egar di ng del i ber at e 

di scl osur es.   Del i ber at e di scl osur es mi ght  come i nt o pl ay under  sub.  

( 5) ( b) ,  whi ch pr ovi des t hat ,  when a di scl osur e i s not  i nadver t ent ,  a 

pr i v i l ege f or f ei t ur e under  sub.  ( 5) ( a)  may ext end t o undi scl osed 

communi cat i ons and i nf or mat i on as wel l .   However ,  such an ext ensi on 

ensues onl y when f ai r ness war r ant s.   Fai r ness does not  war r ant  t he 
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sur r ender  of  addi t i onal  pr i v i l eged communi cat i ons and i nf or mat i on i f  

t he i ni t i al  di scl osur e i s neut r al i zed by t he Sampson r ul e.   

I n j udgi ng whet her  t he hol der  of  t he pr i v i l ege or  pr ot ect i on 

t ook r easonabl e st eps t o pr event  di scl osur e or  t o r ect i f y t he er r or ,  

i t  i s  appr opr i at e t o consi der  t he non- di sposi t i ve f act or s di scussed 

i n t he Advi sor y Commi t t ee Not e:  ( 1)  t he r easonabl eness of  pr ecaut i ons 

t aken,  ( 2)  t he t i me t aken t o r ect i f y t he er r or ,  ( 3)  t he scope of  

di scover y,  ( 4)  t he ext ent  of  di scl osur e,  ( 5)  t he number  of  document s 

t o be r evi ewed,  ( 6)  t he t i me const r ai nt s f or  pr oduct i on,  ( 7)  whet her  

r el i abl e sof t war e t ool s wer e used t o scr een document s bef or e 

pr oduct i on,  ( 8)  whet her  an ef f i ci ent  r ecor ds management  syst em was i n 

pl ace bef or e l i t i gat i on;  and ( 9)  any over r i di ng i ssue of  f ai r ness.   

Measur i ng t he t i me t aken t o r ect i f y an i nadver t ent  di scl osur e 

shoul d commence when t he pr oduci ng par t y f i r st  l ear ns,  or ,  wi t h 

r easonabl e car e,  shoul d have l ear ned t hat  a di scl osur e of  pr ot ect ed 

i nf or mat i on was made,  r at her  t han when t he document s wer e pr oduced.   

Thi s st andar d encour ages r espect  f or  t he pr i v i l ege wi t hout  gr eat l y 

i ncr easi ng t he cost  of  pr ot ect i ng t he pr i v i l ege.   

I n j udgi ng t he f our t h f act or ,  whi ch r equi r es a cour t  t o 

det er mi ne t he quant i t y of  i nadver t ent l y pr oduced document s,  i t  i s  

appr opr i at e t o consi der ,  among ot her  t hi ngs,  t he number  of  document s 

pr oduced and t he per cent age of  pr i v i l eged document s pr oduced compar ed 

t o t he t ot al  pr oduct i on.   

I n assessi ng whet her  t he sof t war e t ool s used t o scr een document s 

bef or e pr oduct i on wer e r el i abl e,  i t  i s  appr opr i at e,  gi ven cur r ent  

t echnol ogy,  t o consi der  whet her  t he pr oduci ng par t y desi gned a sear ch 

t hat  woul d di s t i ngui sh pr i v i l eged document s f r om ot her s t o be 
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pr oduced and conduct ed assur ance t est i ng bef or e pr oduct i on t hr ough 

met hods commonl y avai l abl e and accept ed at  t he t i me of  t he r evi ew and 

pr oduct i on.   

Sub.  ( 5)  empl oys a di st i nct i on dr awn l at el y bet ween t he t er ms 

" wai ver "  and " f or f ei t ur e. "   See St at e v.  Ndi na,  2009 WI  21,  ¶¶28- 31,  

315 Wi s.  2d 653.   

Out  of  r espect  f or  pr i nci pl es of  f eder al i sm and comi t y wi t h 

ot her  j ur i sdi ct i ons,  sub.  ( 5)  does not  concl usi vel y r esol ve whet her  

pr i v i l eged communi cat i ons i nadver t ent l y di scl osed i n pr oceedi ngs i n 

ot her  j ur i sdi ct i ons may be used i n Wi sconsi n pr oceedi ngs;  nor  whet her  

pr i v i l eged communi cat i ons i nadver t ent l y di scl osed i n Wi sconsi n 

pr oceedi ngs may be used i n pr oceedi ngs i n ot her  j ur i sdi ct i ons.   Sub.  

( 5)  st at es t hat  i t  appl i es " r egar dl ess of  wher e t he di scl osur e 

occur s, "  but  t o t he ext ent  t hat  t he l aw of  anot her  j ur i sdi ct i on 

cont r ol s t he quest i on,  i t  i s  not  t r umped by sub.  ( 5) .   The pr ospect  

f or  act ual  conf l i c t s i s mi ni mi zed because sub.  ( 5)  i s t he same or  

s i mi l ar  t o t he r ul e appl i ed i n t he maj or i t y of  j ur i sdi ct i ons t hat  

have addr essed t hi s i ssue.   I f  conf l i c t s do ar i se,  f or  exampl e,  

because a r ul e di ct at es t hat  a di scl osur e i n a j ur i sdi ct i on ot her  

t han Wi sconsi n shoul d be t r eat ed as a f or f ei t ur e i n Wi sconsi n,  or  

t hat  a di scl osur e i n Wi sconsi n shoul d be t r eat ed as a f or f ei t ur e i n a 

j ur i sdi ct i on ot her  t han Wi sconsi n,  a cour t  shoul d consi der  a choi ce-

of - l aw anal ysi s.   See Bel oi t  Li qui dat i ng Tr ust  v.  Gr ade,  2004 WI  39,  

¶¶24- 25,  270 Wi s.  2d 356.   

The l anguage of  sub.  ( 5)  al so di f f er s f r om t he l anguage of  Rul e 

502 i n a way t hat  shoul d not  be consi der ed mat er i al .   Sub.  ( 5)  

appl i es t o a pr i v i l eged " communi cat i on. "   Rul e 502 appl i es t o a 
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pr i v i l eged " communi cat i on or  i nf or mat i on. "   The r eason f or  t he 

di f f er ence i s t hat  sub.  ( 5)  i s gr af t ed ont o sub.  ( 2) ,  whi ch st at es 

t he gener al  r ul e r egar di ng t he l awyer - c l i ent  pr i v i l ege i n t er ms of  

" communi cat i ons"  bet ween l awyer s and cl i ent s,  not  " communi cat i ons and 

i nf or mat i on. "   Sub.  ( 5)  f ol l ows sui t .   Thi s di f f er ent  l anguage i s not  

i nt ended t o al t er  t he scope of  t he l awyer - c l i ent  pr i v i l ege or  t o 

pr ovi de any l ess pr ot ect i on agai nst  i nadver t ent  di scl osur e of  

pr i v i l eged i nf or mat i on t han i s pr ovi ded by Rul e 502.   

Sub.  ( 5)  i s model ed on subsect i ons ( a)  and ( b)  of  Fed.  R.  Evi d.  

502.   The f ol l owi ng excer pt s f r om t he Commi t t ee Not e of  t he f eder al  

Advi sor y Commi t t ee on Evi dence Rul es ( Revi sed 11/ 28/ 2007)  and t he 

St at ement  of  Congr essi onal  I nt ent  r egar di ng Rul e 502 ar e i nst r uct i ve,  

t hough not  bi ndi ng,  i n under st andi ng t he scope and pur poses of  t hose 

por t i ons of  Rul e 502 t hat  ar e bor r owed her e:   

 Thi s new [ f eder al ]  r ul e has t wo maj or  pur poses:   

 1)  I t  r esol ves some l ongst andi ng di sput es i n t he 
cour t s about  t he ef f ect  of  cer t ai n di sc l osur es of  
communi cat i ons or  i nf or mat i on pr ot ect ed by t he at t or ney-
cl i ent  pr i v i l ege or  as wor k pr oduct ——speci f i cal l y t hose 
di sput es i nvol v i ng i nadver t ent  di scl osur e and subj ect  
mat t er  wai ver .   

 2)  I t  r esponds t o t he wi despr ead compl ai nt  t hat  
l i t i gat i on cost s necessar y t o pr ot ect  agai nst  wai ver  of  
at t or ney- cl i ent  pr i v i l ege or  wor k pr oduct  have become 
pr ohi bi t i ve due t o t he concer n t hat  any di scl osur e ( however  
i nnocent  or  mi ni mal )  wi l l  oper at e as a subj ect  mat t er  
wai ver  of  al l  pr ot ect ed communi cat i ons or  i nf or mat i on.   
Thi s concer n i s especi al l y t r oubl i ng i n cases i nvol v i ng 
el ect r oni c di scover y.   See,  e. g. ,  Hopson v.  Ci t y of  
Bal t i mor e,  232 F. R. D.  228,  244 ( D.  Md.  2005)  ( el ect r oni c 
di scover y may encompass " mi l l i ons of  document s"  and t o 
i nsi st  upon " r ecor d- by- r ecor d pr e- pr oduct i on pr i v i l ege 
r evi ew,  on pai n of  subj ect  mat t er  wai ver ,  woul d i mpose upon 
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par t i es cost s of  pr oduct i on t hat  bear  no pr opor t i onal i t y t o 
what  i s at  st ake i n t he l i t i gat i on" ) .   

 The r ul e seeks t o pr ovi de a pr edi ct abl e,  uni f or m set  
of  st andar ds under  whi ch par t i es can det er mi ne t he 
consequences of  a di scl osur e of  a communi cat i on or  
i nf or mat i on cover ed by t he at t or ney- cl i ent  pr i v i l ege or  
wor k- pr oduct  pr ot ect i on.   Par t i es t o l i t i gat i on need t o 
know,  f or  exampl e,  t hat  i f  t hey exchange pr i v i l eged 
i nf or mat i on pur suant  t o a conf i dent i al i t y  or der ,  t he 
cour t ' s  or der  wi l l  be enf or ceabl e.   Mor eover ,  i f  a f eder al  
cour t ' s  conf i dent i al i t y  or der  i s  not  enf or ceabl e i n a st at e 
cour t  t hen t he bur densome cost s  of  pr i v i l ege r evi ew and 
r et ent i on ar e unl i kel y t o be r educed.   

 .  .  .  

 Subdi v i s i on ( a) .   The r ul e pr ovi des t hat  a vol unt ar y 
di scl osur e i n a f eder al  pr oceedi ng or  t o a f eder al  of f i ce 
or  agency,  i f  a wai ver ,  gener al l y r esul t s i n a wai ver  onl y 
of  t he communi cat i on or  i nf or mat i on di scl osed;  a subj ect  
mat t er  wai ver  ( of  ei t her  pr i v i l ege or  wor k pr oduct )  i s  
r eser ved f or  t hose unusual  s i t uat i ons i n whi ch f ai r ness 
r equi r es a f ur t her  di scl osur e of  r el at ed,  pr ot ect ed 
i nf or mat i on,  i n or der  t o pr event  a sel ect i ve and mi sl eadi ng 
pr esent at i on of  evi dence t o t he di sadvant age of  t he 
adver sar y.   See,  e. g. ,  I n r e Uni t ed Mi ne Wor ker s of  Amer i ca 
Empl oyee Benef i t  Pl ans Li t i g. ,  159 F. R. D.  307,  312 ( D. D. C.  
1994)  ( wai ver  of  wor k pr oduct  l i mi t ed t o mat er i al s act ual l y 
di scl osed,  because t he par t y di d not  del i ber at el y di scl ose 
document s i n an at t empt  t o gai n a t act i cal  advant age) .   
Thus,  subj ect  mat t er  wai ver  i s  l i mi t ed t o s i t uat i ons i n 
whi ch a par t y i nt ent i onal l y put s pr ot ect ed i nf or mat i on i nt o 
t he l i t i gat i on i n a sel ect i ve,  mi sl eadi ng and unf ai r  
manner .   I t  f ol l ows t hat  an i nadver t ent  di sc l osur e of  
pr ot ect ed i nf or mat i on can never  r esul t  i n a subj ect  mat t er  
wai ver .   See Rul e 502( b) .   The r ul e r ej ect s t he r esul t  i n 
I n r e Seal ed Case,  877 F. 2d 976 ( D. C.  Ci r .  1989) ,  whi ch 
hel d t hat  i nadver t ent  di scl osur e of  document s dur i ng 
di scover y aut omat i cal l y const i t ut ed a subj ect  mat t er  
wai ver .   

 The l anguage concer ni ng subj ect  mat t er  wai ver ——" ought  
i n f ai r ness" ——i s t aken f r om Rul e 106,  because t he ani mat i ng 
pr i nci pl e i s t he same.   Under  bot h Rul es,  a par t y t hat  
makes a sel ect i ve,  mi sl eadi ng pr esent at i on t hat  i s unf ai r  
t o t he adver sar y opens i t sel f  t o a mor e compl et e and 
accur at e pr esent at i on.   
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 To assur e pr ot ect i on and pr edi ct abi l i t y ,  t he r ul e 
pr ovi des t hat  i f  a di scl osur e i s made at  t he f eder al  l evel ,  
t he f eder al  r ul e on subj ect  mat t er  wai ver  gover ns 
subsequent  st at e cour t  det er mi nat i ons on t he scope of  t he 
wai ver  by t hat  di scl osur e.   

 Subdi v i s i on ( b) .   Cour t s ar e i n conf l i c t  over  whet her  
an i nadver t ent  di scl osur e of  a communi cat i on or  i nf or mat i on 
pr ot ect ed as pr i v i l eged or  wor k pr oduct  const i t ut es a 
wai ver .   A f ew cour t s f i nd t hat  a di scl osur e must  be 
i nt ent i onal  t o be a wai ver .   Most  cour t s f i nd a wai ver  onl y 
i f  t he di scl osi ng par t y act ed car el essl y i n di scl osi ng t he 
communi cat i on or  i nf or mat i on and f ai l ed t o r equest  i t s 
r et ur n i n a t i mel y manner .   And a f ew cour t s hol d t hat  any 
i nadver t ent  di scl osur e of  a communi cat i on or  i nf or mat i on 
pr ot ect ed under  t he at t or ney- c l i ent  pr i v i l ege or  as wor k 
pr oduct  const i t ut es a wai ver  wi t hout  r egar d t o t he 
pr ot ect i ons t aken t o avoi d such a di scl osur e.   See 
gener al l y Hopson v.  Ci t y of  Bal t i mor e,  232 F. R. D.  228 ( D.  
Md.  2005) ,  f or  a di scussi on of  t hi s case l aw.   

 The r ul e opt s f or  t he mi ddl e gr ound:  i nadver t ent  
di scl osur e of  pr ot ect ed communi cat i ons or  i nf or mat i on i n 
connect i on wi t h a f eder al  pr oceedi ng or  t o a f eder al  of f i ce 
or  agency does not  const i t ut e a wai ver  i f  t he hol der  t ook 
r easonabl e st eps t o pr event  di scl osur e and al so pr ompt l y 
t ook r easonabl e st eps t o r ect i f y  t he er r or .   Thi s posi t i on 
i s i n accor d wi t h t he maj or i t y v i ew on whet her  i nadver t ent  
di scl osur e i s a wai ver .   

 Cases such as Loi s Spor t swear ,  U. S. A. ,  I nc.  v.  Levi  
St r auss & Co. ,  104 F. R. D.  103,  105 ( S. D.  N. Y.  1985)  and 
Har t f or d Fi r e I ns.  Co.  v.  Gar vey,  109 F. R. D.  323,  332 ( N. D.  
Cal .  1985) ,  set  out  a mul t i - f act or  t est  f or  det er mi ni ng 
whet her  i nadver t ent  di scl osur e i s a wai ver .   The st at ed 
f act or s ( none of  whi ch i s di sposi t i ve)  ar e t he 
r easonabl eness of  pr ecaut i ons t aken,  t he t i me t aken t o 
r ect i f y t he er r or ,  t he scope of  di scover y,  t he ext ent  of  
di scl osur e and t he over r i di ng i ssue of  f ai r ness.   The r ul e 
does not  expl i c i t l y  codi f y t hat  t est ,  because i t  i s  r eal l y 
a set  of  non- det er mi nat i ve gui del i nes t hat  var y  f r om case 
t o case.   The r ul e i s f l exi bl e enough t o accommodat e any of  
t hose l i s t ed f act or s.   Ot her  consi der at i ons bear i ng on t he 
r easonabl eness of  a pr oduci ng par t y ' s ef f or t s i ncl ude t he 
number  of  document s t o be r evi ewed and t he t i me const r ai nt s 
f or  pr oduct i on.   Dependi ng on t he ci r cumst ances,  a par t y 
t hat  uses advanced anal yt i cal  sof t war e appl i cat i ons and 
l i ngui st i c t ool s i n scr eeni ng f or  pr i v i l ege and wor k 
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pr oduct  may be f ound t o have t aken " r easonabl e st eps"  t o 
pr event  i nadver t ent  di scl osur e.   The i mpl ement at i on of  an 
ef f i c i ent  syst em of  r ecor ds management  bef or e l i t i gat i on 
may al so be r el evant .   

 The r ul e does not  r equi r e t he pr oduci ng par t y t o 
engage i n a post - pr oduct i on r evi ew t o det er mi ne whet her  any 
pr ot ect ed communi cat i on or  i nf or mat i on has been pr oduced by 
mi st ake.   But  t he r ul e does r equi r e t he pr oduci ng par t y t o 
f ol l ow up on any obvi ous i ndi cat i ons t hat  a pr ot ect ed 
communi cat i on or  i nf or mat i on has been pr oduced 
i nadver t ent l y.   

 The r ul e appl i es t o i nadver t ent  di scl osur es made t o a 
f eder al  of f i ce or  agency,  i ncl udi ng but  not  l i mi t ed t o an 
of f i ce or  agency t hat  i s act i ng i n t he cour se of  i t s  
r egul at or y,  i nvest i gat i ve or  enf or cement  aut hor i t y.   The 
consequences of  wai ver ,  and t he concomi t ant  cost s of  pr e-
pr oduct i on pr i v i l ege r evi ew,  can be as gr eat  wi t h r espect  
t o di scl osur es t o of f i ces and agenci es as t hey ar e i n 
l i t i gat i on.   

STATEMENT OF CONGRESSI ONAL I NTENT REGARDI NG RULE 502 OF THE 
FEDERAL RULES OF EVI DENCE  

 Dur i ng consi der at i on of  t hi s r ul e i n Congr ess,  a 
number  of  quest i ons wer e r ai sed about  t he scope and 
cont our s of  t he ef f ect  of  t he pr oposed r ul e on cur r ent  l aw 
r egar di ng at t or ney- cl i ent  pr i v i l ege and wor k- pr oduct  
pr ot ect i on.   These quest i ons wer e ul t i mat el y answer ed 
sat i sf act or i l y ,  wi t hout  need t o r evi se t he t ext  of  t he r ul e 
as submi t t ed t o Congr ess by t he Judi c i al  Conf er ence.   

 I n gener al ,  t hese quest i ons ar e answer ed by keepi ng i n 
mi nd t he l i mi t ed t hough i mpor t ant  pur pose and f ocus of  t he 
r ul e.   The r ul e addr esses onl y t he ef f ect  of  di scl osur e,  
under  speci f i ed c i r cumst ances,  of  a communi cat i on t hat  i s 
ot her wi se pr ot ect ed by at t or ney- cl i ent  pr i v i l ege,  or  of  
i nf or mat i on t hat  i s pr ot ect ed by wor k- pr oduct  pr ot ect i on,  
on whet her  t he di scl osur e i t sel f  oper at es as a wai ver  of  
t he pr i v i l ege or  pr ot ect i on f or  pur poses of  admi ssi bi l i t y  
of  evi dence i n a f eder al  or  st at e j udi c i al  or  
admi ni st r at i ve pr oceedi ng.   The r ul e does not  al t er  t he 
subst ant i ve l aw r egar di ng at t or ney- cl i ent  pr i v i l ege or  
wor k- pr oduct  pr ot ect i on i n any ot her  r espect ,  i ncl udi ng t he 
bur den on t he par t y i nvoki ng t he pr i v i l ege ( or  pr ot ect i on)  
t o pr ove t hat  t he par t i cul ar  i nf or mat i on ( or  communi cat i on)  
qual i f i es f or  i t .   And i t  i s  not  i nt ended t o al t er  t he 



No.   12- 03 
 

15 
 

r ul es and pr act i ces gover ni ng use of  i nf or mat i on out si de 
t hi s evi dent i ar y cont ext .   

 Some of  t hese quest i ons ar e addr essed mor e 
speci f i cal l y bel ow,  i n or der  t o hel p f ur t her  avoi d 
uncer t ai nt y i n t he i nt er pr et at i on and appl i cat i on of  t he 
r ul e.   

Subdi v i s i on ( a) ——Di scl osur e vs.  Use  

 Thi s subdi v i s i on does not  al t er  t he subst ant i ve l aw 
r egar di ng when a par t y ' s st r at egi c use i n l i t i gat i on of  
ot her wi se pr i v i l eged i nf or mat i on obl i ges t hat  par t y t o 
wai ve t he pr i v i l ege r egar di ng ot her  i nf or mat i on concer ni ng 
t he same subj ect  mat t er ,  so t hat  t he i nf or mat i on bei ng used 
can be f ai r l y consi der ed i n cont ext .   One si t uat i on i n 
whi ch t hi s i ssue ar i ses,  t he asser t i on as a def ense i n 
pat ent - i nf r i ngement  l i t i gat i on t hat  a par t y was r el y i ng on 
advi ce of  counsel ,  i s  di scussed el sewher e i n t hi s Not e.   I n 
t hi s and si mi l ar  s i t uat i ons,  under  subdi v i s i on ( a) ( 1)  t he 
par t y usi ng an at t or ney- cl i ent  communi cat i on t o i t s 
advant age i n t he l i t i gat i on has,  i n so doi ng,  i nt ent i onal l y 
wai ved t he pr i v i l ege as t o ot her  communi cat i ons concer ni ng 
t he same subj ect  mat t er ,  r egar dl ess of  t he c i r cumst ances i n 
whi ch t he communi cat i on bei ng so used was i ni t i al l y  
di scl osed.   

Subdi v i s i on ( b) ——Fai r ness Consi der at i ons  

 The st andar d set  f or t h i n t hi s subdi v i s i on f or  
det er mi ni ng whet her  a di scl osur e oper at es as a wai ver  of  
t he pr i v i l ege or  pr ot ect i on i s,  as expl ai ned el sewher e i n 
t hi s Not e,  t he maj or i t y r ul e i n t he f eder al  cour t s.   The 
maj or i t y r ul e has si mpl y been di st i l l ed her e i nt o a 
st andar d desi gned t o be pr edi ct abl e i n i t s appl i cat i on.   
Thi s di st i l l at i on i s not  i nt ended t o f or ecl ose not i ons of  
f ai r ness f r om cont i nui ng t o i nf or m appl i cat i on of  t he 
st andar d i n al l  aspect s as appr opr i at e i n par t i cul ar  
cases- f or  exampl e,  as t o whet her  st eps t aken t o r ect i f y an 
er r oneous i nadver t ent  di scl osur e wer e suf f i c i ent l y pr ompt  
under  subdi v i s i on ( b) ( 3)  wher e t he r ecei v i ng par t y has 
r el i ed on t he i nf or mat i on di scl osed.  

I T I S FURTHER ORDERED t hat  t he Judi c i al  Counci l  Not es t o Wi s.  

St at .  § 804. 01 ( 2)  ( c) ,  804. 01 ( 7) ,  805. 07 ( 2)  ( d) ,  and 905. 03 ( 5)  
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ar e not  adopt ed,  but  wi l l  be publ i shed and may be consul t ed f or  

gui dance i n i nt er pr et i ng and appl y i ng t he r ul e.   

I T I S FURTHER ORDERED t hat  t he amendment s adopt ed pur suant  t o 

t hi s or der  shal l  appl y t o al l  pr oceedi ngs commenced af t er  t he 

ef f ect i ve dat e of  t hi s r ul e and,  i nsof ar  as i s j ust  and pr act i cabl e,  

i n al l  pr oceedi ngs pendi ng on t he ef f ect i ve dat e.  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s amendment  of  t he 

Wi sconsi n St at ues be gi ven by a s i ngl e publ i cat i on of  a copy of  t hi s 

or der  i n t he of f i c i al  publ i cat i ons desi gnat ed i n SCR 80. 01,  i ncl udi ng 

t he of f i c i al  publ i sher s '  onl i ne dat abases,  by t he st at e bar  of  

Wi sconsi n,  and on t he Wi sconsi n cour t  syst em' s web si t e.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 1st  day of  November ,  2012.  

 
BY THE COURT:  
 
 
 
Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  
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